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The Protection of Children from
Sexual Offences Act, 2012 - An Overview
* Shilpa Seth

Abstract- This paper has made an attempt to highlight and assess the
substantive and procec'z'ural aspects of the law protecting children against sexual
biise especially the light of the recent enactment of the Protection of Children
om Sexual Offence Act, 2012. But the mere fact that a legislation has been
made is not going 1o be sufficient to protect the soul of our future generations
om scars of sexual abuse. The myth that pedophiles and child abusers are
redatory Strangers needs to be dispensed and this can only happen by taking
collective steps, Oul of which the quintessential one is to break the silence.

Keywords- Children, Sexual abuse, Sexual Offence, Civilized society

Children are the future of our country and on their tiny shoulders rest
the progress and development of a nation. Specially, in a civilized society
prime importance must be given towards the welfare of children because the
welfare of the entire community, its growth and development depend on the
health and well being of its children. In order to ensure that children are
become decent and useful member of the society they must be helped to
grow into maturity. They need proper nourishment, protection and care like
2 tender plant. Just as a tender plant cannot grow into a tree if it is not
properly nourished similarly children too cannot grow.

Therefore, keeping in a mind the tender age of children they must be
provided special protection against the various offences that are committed
against them. One such offence is sexual abuse of children. In our society
sexual abuse of children is slowly gaining momentum and has been a
existence in our society for decades. It is a harsh reality that this social evil
though it exists in our society but it is difficult for the majority of us to even
accept that this evil exists mainly because of the guilt and shame associated
with it. Sexual abuse of children, undoubtedly, is the violation of the basic

human right of children. The innocent victims of sexual abuse carry these
scars throughout their lives. One of the major problems that arise in cases of
child sexual abuses is that since the children are not able to fully understand
the different dimensions of child abuse and they fear to talk about their
experiences. As a result majority of the time cases of child sexual abuse
never come in light. In even parents refuse to report the case fearing that

what the society will think. This fear of society is the main cause for many of
the child abuse cases unreported and thereby encourages the abuser.

Meaning of Sexual Abuse of Child- Child sexual abuse is any kind of
physical or mental violation of a child with sexual intent, usually by a person
who is in a position of trust or power vis-a-vis the child. It is any sexual
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behavior directed towards a person under ¢ Pt bag,,
informed consent. Any child below the age fcoge of |
have been sexually abused when a Sexually maty Mt g
by regime of the usual social or specific responsib},‘);e-r-so
child engaged permitted engagement of the chijq ilue ‘
nature, which is indented lead to the sexual gratiﬁz tivigy, op o1
person. Child sexual abuse includes adult eXPosing b atj W
; . . er {;
or persuading a child to do so, an adult touching 5 op; Id's gemtakt abuSi‘s_,
the child touch the adult's genitals, an adyg involying , ghe‘m SOFO )
an adult intercourse with a child or any other sexyjq gesct l Mgy
made by an adult towards a child. ure
According to World Health Orgam'zation, child g,
involvement of a child in a sexual activity that he or Sheugl abyg, i
comprehend is unable to give informed consent 0, or tht 08$ oy fu[]he
orsocial taboos of society. Olateg
SAKSHLI, an Indian organization, working op, Wome
rights, has defined child sexual abuse as "the physica] oy mentaln ang chil
achild with sexyal intent, usually by anolder person, who js i S Vol
of trust and/or power vis-the child",
Child Sexual abusers- Children are generally sexually abuseq |,
Child abusers do not have a distinct profile. The offenders genera]] y fa Ul
two catggories i.e. Pedophiles or fixated Persons and Regregge 4G allipgy
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Accordingly, undey Article child frop, all

: : 34 of th;
take all appropriate nationa], bi-later adi Olf this Conventjoy,

the inducement or coercigy of chi
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activity, the _explOltatWe use of Chilllddreto' Ngage i any un €510 preveng
sexual practices and the eXploitatiye num Prostitution o, her
performances and materia|g 3¢ of childrey, in unlawfy|
Under Article 35 of s conventjoy, »
appropriate national, bilaters| and Ult'ni the
abduction or the sale of or trafy; ¢in Childre; a
It may be mentioned here 1y, India sopPOSE in any
Rights of the Child on 11 December ]9923- T
ensure that the rights of the child aga’ina - t
the convention, are protecte inour ot exual explo
The Indian Scenario- The Constitution of India i
rights included in 1he_C0nVention onthe Rights .- INCorporates gome of the
Rights' and 'Directiye Principles of State (;)lheCh
assurances, meant specifica] olicy

. y for Childre
elementary education for a]] children in th

. gntion on the
» India i obliged to
ltation, enshrined iy,

erefore

) ther
n. Right 10 fre

facilities for a healthy and dignifi
and care in their preliminary years,

The penal enactments by the le
equipped to have incorporated the inter

.crimes. Gt?nerally, to Cri{n‘inalize sexual offenders this prototype a wide
interpretation of the provisions were put in force that "criminalized sexual
offences against women. Other forms of sexual crimes such as
exhibitionism, the 'wrong' touch, penetration in any of the three orifices and
insertion any foreign object did not find any place in the Code. Outraging the
modesty of women can also be contested in the court of law given that
modesty of women is subject to judicial interpretation.

The Protection of Children from Sexual Offences Act, 2012- The
Protection of Children from Sexual Offences Act, 2012, has been passed by
the Lok Sabha on May 22, 2012. The Protection of Children from Sexual
Offences Act, 2012 has been drafted to strengthen the legal provisions for
the protection of children from sexual abuse and exploitation. For the first
time, a special law has been passed to address the issue of sexual offences
against children. The Act is, in itself, a remarkable positive step in
recognizing not only the issues with regard to child sexual abuse but also
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takes intricate steps to tackle this enraging social issue. e,

While acknowledging the disadvantage that o |
holds, especially with the recognition of the sensitivity
provides for a special court s0 as to do away the verbal battle ang balgne;.
evidence which happens in a normal court of law, This formation :fn Cing oy
courts is arelief, keeping in mind the nature of trial and examinatio, roscpecial
adopted in a court of law and this attains paramount importance since often e
only witness available in such a case is the abused child himself Credit nethe
to be given to this Act for understanding the sensitivity of the victim anq :h
nature of the offence committed against him or her and thus has provided fOT_
the establishment of special courts for trial of offences under the Act, keepin
the best interest of the child at every stage of the judicial process.

The Act considers every person below the age of 18 years as a chilg,
This interpretation is a victim oriented step and does much to do away with
the debate over the clash of age of consent of the child in various legislations,
Keeping in mind, the age limit of marriage for girls is 18 the Act is in
consonance with the institution of marriage which prima facie encompasses
n itself sexual intercourse and the requisite age of consent. Furthermore, an
offence is treated as aggravated when committed by a person in a position of

trust authority of child, such as a member of Security force, police officer
public servantetc.

I advergy,.
“harg|
of the Victim e

_ The Act provides that penetrative sexual assault is punishable with
imprisonment for not than seven years which may extend to imprisonment
for life and fine. Aggravated penetrative sexual assault on the other hand is
punishable for at Jeast ten year which may extend to imprisonment for life
sexual assault punishable for a period not less than three years which may
extend to five years sexual harassment of a child is punishable for three years
with a fine and use of children for pornographic purpose and voyeurism is
punishable with an imprisonment of five years and in case of conviction
seven years along with a fine.

Child friendly procedures are incorporated in this Act, they are-

* Recordingthe statement of the child at the residence of the child or at
the place of his choice, preferably by a women police officer not
below the rank of the sub- inspector. Evidence has to be recorded
within 30 days

No child to be detained in the police station in the night for any
reason.

Police officer to not be in uniform while recording the statement of

the child

o Thestatement of the child to be recorded as spoken by the child.
Assistance of an interpreter or translator or an expert as per the need

of the child.

o Assistance of special educator or any person familiar with the
manner of communication of the child in case child is disabled.

e In case the victim is a girl child, the medical examination shq) be
conducted by a woman doctor
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Reset= sent breaks for the child during trial.
rgl:i(l]d not to be called repeatedly to testify.

T\iO aggressive questioning or cl}aract.er assassinati

. nings of the Act-The Act in its spirit is a misp

ortco ¢ protecting the child but only once the offence

k.aporall)ly kind of preventive steps. The theory of p

omltt‘“wt is extremely evidenthere but how effective wi

dmrrfonmuch speculation, while keeping in mind be ¢

0 Zn enalizes any sexual activity,

sop P
3111def 18 or between minors.

The provisions in the Act relating to the age d
e stark realities of postmodern society due to conger
conceptions. The fact cannot be denied that youth ind
1t would be unjust to penalize two consenting minors having consensual
intercourse because the Act is silent. This lacuna in the Act bears a
hypocritical outlook toasocial concern which needs sensitivity and care

to prevent the misuse of such acts in the future and to give justice to true
victims.

The need of the present day society is that the law should be such that
it endorses in itself a flexible standard for determining the age of consent of
minors to avoid legal anomalies especially in case of minors being punished
at par with an adult." In this regard, one may take cognizance of legal
systems which have addressed the issue more comprehensively like the law
in Switzerland, where though the legal age of consent has been fixed at
sixteen years," an exception has been carved out for cases where the age
difference between the involved parties is three years or less.

Similarly, in Israel, while sexual intercourse with a child below the
age of fourteen years is considered to be statutory rape, irrespective of the
consent, however if the child is between fourteen and sixteen years and the
age gap between the two individuals is less than two years, consensual
sexual intercourse is legal." The relativity of these laws rests i.n the fac-t that
they endeavor to protect the child from .sexual abus.e wl?llsl. carving a
reasonable exception in the case of minors engaging in intercourse
CO“SC“S‘:‘}K:ther sensitization of the legislation is nee‘ded with regard to the
initial addressing of the reporting of the ingdents of abuse. The law" 1.113‘3 a
victim-oriented, sensitized approach \.)vh(-:.n it comes {0 lhe_ cl‘1—|l‘d'but 1“11 S tof
encompass in self persons A1 e ol  the Unid

. T S S acl ¢ ) e}
child welfare ond z'lblt:iiieorcﬁs\?v?i!l:“cgalal;p:pon the law enforcement agencies
States Fede}'al Leg':ze bodies to work together during investigation and trial
and the SOC.lal S;::\cli dealing with both the psychological and physio!ogical
o p:\ztsic‘ztiild sexually abused and this Acts as a buffer system agamnst re-
g?:l;atization during the process.

onthe child.

omer since it doeg
s committed, thys
unishment being a
[this deterrent be i

ourse of it, the Act
¢ven a consensual one, with children

0 notreflect upon
vatismand archajc
ulge insexual acts.
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The biggest lacuna in the legislation can be seep, in C, 9y, . L
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it Of i

person' is used to indicate anyone who has reason to believe ¢ atan g,
f

under this Act is likely to be committed or knows that such 4y,
been committed any time in the past is obliged to inform the specia ji,
police or the local police. Failure to report is considered a criming] Ofoe”
punishable by imprisonment. Furthermore, the legislation prov; des foern:
0

off.
(3[] p
Offenc_ G
e
£

punishment for a child who makes false accusations or provides fal.
information. This provision is child friendly, at the same time there e :e
provisions in the Act to check whether the child has made a false a]legatio”0
The legislation does not provide for any provision relating to the protectio,
of the person other than a child, who reports the incident of abuse. The

legislation also has no protection for whistle blowers.

The Protection of Children from Se
. X
Following are the heads under which th:;log)st(;f‘;;ucles Rules,
€s, 2020 |

down:

For better implementation of the Act following Amendments made

in2019:-
The amendment increases the minimum punishment from seven

years to ten years. It further adds that if a person commits penetrative
sexual assault on a child below the age of 16 years. he will be
punishable with imprisonment between 20 years to life. with a fine.
The amendment adds two more grounds to the definition of
aggravated penetrative sexual assault. These include: (i) assault
resulting in death of child. and (ii) assault committed during a
natural calamity, or in any similar situations of violence. Currently,
the punishment for aggravated penetrative sexual assault is
imprisonment between 10 years to life, and a fine. It also increases
the minimum punishment from ten years to 20 years. and the
maximum punishmentto death penalty.
The amendment adds two more offences to the definition of
aggravated sexual assault. These include: (i) assault committed
duril}g_ a qalural calamity, and (ii) administrating or helping in
admmxslermg\any‘h(.)rmone orany chemical substance. to a child for
the purpose of attaining early sexual maturity.
It defines child pornography as any visual depiction of sexually
explicit conduct involving a child including photograph vdL )
digital or computer-generated image indistinoyis| 9 p iaeo.
actual child and adds (wo other offen ‘cmsmbk from an
pornographic material involving childre:tsj‘]for S_torago of
failing to destroy, or delete, o report L ese include: (i)
involving a child, and (ij) transmitting, djgpjs.i,);:((,)g;‘?ph_'.C Material
;laﬁlticsrfﬂ:;(tcsef‘:rL?lrc]l:](ff??l-bosc of reporting . Ilb;zislg“)lburtmg such
ences. cnhanceg the

March 2020-
ave beep laid

Awareness generation and capacity buyijld;
ing
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ot A e
= procedure regarding care and protection of child A
, Interpreters: translators. special educators, experts
ersons s and support

Medical aid and care

., Legal aid and assistance

gpecial relief

Compensation

procedure for imposition of fine and payment thereof

Reportin.g of pgrnographic material involving a child

Monitoring of implementation of the Act =

Conclusion & Suggesti_ons- This paper has made an attempt to highli

and assess the substantive and procedural aspects of the lp , lghhght

children against sexgal abuse especially the light of the rece ta imetcet

the protection of Children from Sexual Offence Act, 2012 BnlffrllaCtmem o

that a legislation has been made is not going to be’sufﬁc.ienlt]t e

soul of our future generations from scars of sexual abuse T}?epmt:}ft Lhe

edophiles and child abusers are predatory strangers needs'to be (ri?z t a(;
and this can only happen by taking collective steps, out of whii;nii
sential one is to break the silence. ’ )

These are some suggestions for better implementation-

1. Most of child abuses take place in a relationship as it is much safer
and easier for a person to take advantage of the child's weakness and
helpless so parents should be aware about this.

2. It is responsibility of our education system to provide the basic

knowledge to children about how to identify unsafe touches and

situations.

quintes

3 There are also some studies say that child sexual abuse can have a
h of the child and if it is not healed at

worst impact on the mental healt
the earliest stage it would even affect at adulthood. To prevent this
one need to undergo therapy and counseling so create support

system for victims.
4. There is an urgentn
staff advocates and also sensitizing

Television broadcasting.
5. Educate employees to listen the children and ensure children’s safety

at work place. Child help No. help line should be publicized.

6. There is urge need in amendment in Sec. 7 of the Act according this
provision physical contact and skin to skin touch is necessary for sexual
assault so as to achieve the goal of this Act (his section must be amend.

7. This Act has strong provision but weak implementation s vigilance
committee should be constitute for proper monitoring and

implementation of the Act.

eed to train the medical staff, teachers, judicial
the public through NGO,
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