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The Protection of Children from 
ol 

Sexual Offences Act, 2012 An Overview 
Shilpa Seth 

bstract- This paper has made an attempt to highlight and assess the 
Abs 

substantive andprocedura aspects of the law protecting children against sexual 
e especially the light of the recent enactment of the Protection of Children 

from 
om Sexual Ofence Act, 2012. But the mere fact that a legislation has been 

nade is not going to be suficient to protect the soul of our future generations 
erom scars of sexual abuse. The myth that pedophiles amd child abusers are 
nredatory strangers needs to be dispensed and this can only happen by taking 
collective steps, out of which Ihe quiniessential one is to break the silence. 

Kevwords-Children, Sexual abuse, Sexual Ofence, Civilized society 

Children are the future of our country and on their tiny shoul ders rest 
the progress and development of a nation. Specially, in a civilized society 

prime importance must be given towards the welfare of children because the 
welfare of the entire community, its growth and development depend on the 
health and well being of its children. In order to ensure that children are 
become decent and useful member of the society they must be helped to 

grow into maturity. They need proper nourishment, protection and care like 
a tender plant. Just as a tender plant cannot grow into a tree if it is not 

properly nourished similarly children too cannot grow. 
Therefore, keeping in a mind the tender age of children they must be 

provided special protection against the various offences that are committed 

against them. One such offence is sexual abuse of children. In our society 
sexual abuse of children is slowly gaining momentum and has been a 
existence in our society for decades. It is a harsh reality that this social evil 

though it exists in our society but it is difficult for the majority of us to even 

accept that this evil exists mainly because of the guilt and shame associated 

with it. Sexual abuse of children, undoubtedly, is the violation of the basic 
human right of children. The innocent victims of sexual abuse carry these 
scars throughout their lives. One of the major problems that arise in cases of 
child sexual abuses is that since the children are not able to fully understand 
the different dimensions of child abuse and they fear to talk about their 

experiences. As a result majority of the time cases of child sexual abuse 
never come in light. In even parents refuse to report the case fearing that 

what the society will think. This fear of society is the main cause for many of 

the child abuse cases unreported and thereby encourages the abuser. 

Meaning of Sexual Abuse of Child- Child sexual abuse is any kind of 
physical or mental violation of a child with sexual intent, usually by a person 
who is in a position of trust or power vis-a-vis the child. It is any sexual 
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informed consent. Any child below the age of C 
conser 

of 16 een 
the 
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ld's genials or making 

age 
behavior directed towards a person under the ao 

have been sexually abused when a sexually mature neray be by regime of the usual social or 
child engaged permitted engagement of the child inin res nature, which is indented lead to thes 

a be deem 
has by desg, specific responsibilitic 

acvity o a 
sek her genitalsto achij 
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or persuading a child to do so, an adultt touching a childe enitals 

person. Child sexual abuse includes adult exposing his/h of th 

an adult intercourse with a child or any other: made by an adulttowards a child. 

According to World Health Organization, child sev 

the child touch the adult's genitals, an adult involving a child 

uggesion sexual abuse is te bes not iuly 

involvement of a child in a sexual activity that he or she do comprehend is unable to give informed consent to, or that violates the laws 
or social taboos of society. 

SAKSHI, an Indian organization, working on women rights, has defined child sexual abuse as "the physical or mental vial. a child with sexual intent, usually by an older person, who is in some nof oftrust and/or power vis-the child". 
Child Sexual abusers- Children are generally sexually abused by -
Child abusers do not have a distinct profile. T he ofifenders generally fall two categories i.e. Pedophiles or fixated persons and Regressed Offene Pedophiles are dangerously good planners, manipulative and often ven clever persons. On the other hand regressed offenders are more common an come mostly from within the family. The regressed offenders usually abuse children to relieve the stress that they are unable to cope up with. Hence their 

victims are usually from within the family who are accesible and over 
whom they can exert pressure. Apart from these two categories in Some 
Cases evena family friend, teacher or the nice neighbor have tumed out to be 
child sexual abusers. Normally in these cases, the abuser is the one whom the 
child trusts. As a result the child is shocked and because of shame is not able 

and 

adults 

to talk about it with anyone. 
Apart from the above mentioned children belonging to poor families, children who are abused and neglected by parents and children of prostitutes have no other but to live in the streets. There, they are sexually abused and the abusers me be any member of the public which may include 

even the police. Some children are sold by their parents to the managers of 
brothels. Such children end up being sexually abused everyday of their lives by those who visit those brothels. 

Children those who work as domestic servant may be sexualy 
abused by their masters. Child care institutions are established in order to 
take care and protect children in need. However, there have been instance or 
child sexual abuse in such institutions as well. In such cases the abusers may 
be the management or staff or any inmate such institutions. Since childre 
staying in these institutions have very little cot with the outside worid 
therefore instances of such abuse never come to light. 



1989 has cast important responsibilities on state to protect the child from all 

the inducem or coercion of child to engage in any unlawful sexual 
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forms of sexual abuse (Article 1). cordingly, under ticle 34 of this convention "each state should he exploitative use of children in prostitution or other unlawful 

acu rActices and the exploitative use of children in pornographic 

ake all appropria national, -lateral and multi-lateral measures to prevent sexual practice 
performances and materials," 

IInder Article 35 of this convention, "the state is also required to take abducti or the sale of or traffic in children any purpose in any forms." 
ensure that the rights of the child against sexual exploitation, enshrined in 
rights included in the Convention on the Rights of the Child as'Fundamental 

ppropriate national, bilateral and multi-lateral measures to prevent the It may be mentioned here that lIndia ratified the convention on the 
Child on 11 December, 1992; therefore, India is obliged to 

Rights of the 

the convention, are protected in our country. ndian Scenario- The Constitution of India incorporates some of the pichts and 'Directive Principles of State Policy "there are several 
aSsurances, meant specincally for children. Right to free and compulsory elementary educalion for all children in the 6-14 year age group", right to be 
nrotected from any hazardous employment till the age of 14 years' right to be 
nrotected from being abused and forced by economic necessity to enter hccupations unsuited to their age or strength right to equal opportunities and facilities for a healthy and dignified upbringing' and compulsory education and care in their preliminary years. 

The penal enactments by the legislature were however way too ill eauipped to have incorporated the international mandates. The Indian Penal Code, 1860, India's criminal statute does not recognize pedophilia in any of its provisions. Due to Code some forthcoming conduct regarding pedophilic crimes and child sex abuse, the prosecutors are forced to rely upon the generalized terms that may not be adequate enough to furnish justice to such crimes. Generally, to criminalize sexual offenders this prototype a wide interpretation of the provisions were put in force that "criminalized sexual offences against women. Other forms of sexual crimes such as exhibitionism, the 'wrong' touch, penetration in any of the three orifices and insertion any foreign object did not find any place in the Code. Outraging the modesty of women can also be contested in the court of law given that 
modesty of women is subject to judicial interpretation. The Protection of Children from Sexual Offences Act, 2012- The 
Protection of Children from Sexual Offences Aet, 2012, has been passed by the Lok Sabha on May 22, 2012. The Protection of Children from Sexual 
Offences Act, 2012 has been drafted to strengthen the legal provisions for 
the protection of children from sexual abuse and exploitation. For the first 

time, a special law has been passed to address the issue of sexual offences 

against children. The Act is, in itself, a remarkable positive step in 
recognizing not only the issues with regard to child sexual abuse but also 



78 UGC Journal No. (Old) 2138, Impact Factor 4.876 SSN 915-4M) takes intricate steps to tackle this enraging social issue. 
While acknowledging the disadvantage that our adver. rial legal holds, especially with the recognition of the sensitivity of the victimgal of the victim,t Act provides for a special court so as to do away the verbal battle and balar A 

evidence which happens in a normal court of law, This formation f speci: courts is a relief, keeping in mind the nature of trial and examination pra 
adopted in a court of law and this attains paramount importance since often d 
only witness available in such a case is the abused child himself. Credit ne 
to be given to this Act for understanding the sensitivity of the victim and th 
nature of the offence committed against him or her and thus has provided for 
the establishment of special courts for trial of offences under the Act, kepino 
the best interest of the child at every stage of the judicial process. 

The Act considers every person below the age of 18 years as a child. 
This interpretation is a victim oriented step and does much to do away with 

the debate over the clash of age of consent of the child in various legislations. 
Keeping in mind, the age limit of marriage for girls is 18 the Act is in 

consonance with the institution of marriage which prima facie encompasses 
in itself sexual intercourse and the requisite age of consent. Furthermore, an 
offence is treated as aggravated when committed by a person in a position or 

trust authority of child, such as a member of Security force, police oficer 
public servant etc. 

needs 

g 

The Act provides that penetrative sexual assault is punishable with 

imprisonment for not than seven years which may extend to imprisonment 
for life and fine. Aggravated penetrative sexual assault on the other hand is 
punishable for at least ten year which may extend to imprisonment for life 
Sexual assault punishable for a period not less than three years which may 
extend to five years sexual harassment of a child is punishable for three years 
with a fine and use of children for pornographic purpose and voyeurism is 
punishable with an imprisonment of five years and in case of conviction 
seven years along with a fine. 

Child friendly procedures are incorporated in this Act, they are-
Recording the statement of the child at the residence of the child or at 

the place of his choice, preferably by a women police officer not 
below the rank of the sub- inspector. Evidence has to be recorded 
within 30 days 
No child to be detained in the police station in the night for any 
reason. 

Police officer to not be in uniform while recording the statement of 
the child 
The statement of the child to be recorded as spoken by the child. 
Assistance of an interpreter or translator or an expert as per the need 
ofthe child. 
Assistance of special educator or any person familiar with the 
manner of communication of the child in case child is disabled. 
In case the victim is a girl child, the medical exam ination shall be 

conducted by a woman doctor 
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breaks for the child during trial. 
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of the Act-The Act in its spirit is a misnomer since it does 
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Child not to be called repeatedly to testi 
C 
No aggressive questioning or character assassination the child. 

Shortcomi 

talk about protectin 

omtisextremely evident here but how effective will this deterrent be is 

shortcotecting the child but only once the offence is committed, thus omitting talk a0 anyi kind of prevent1ve steps. The theory of punishment being a 

speculation, while keeping in mind be course of it, the Act en to much speculat 

enalizes any sexual activity, even a consensual one, with children 
under 18 or between minors. 

The provisions in the Act relating to the age do not reflect upon 
the s a ctark realities of postmodern society due to conservatism and archaic 
conceptions. The fact cannot be denied that youth indulge in sexual acts. 
It would be unjust to penalize tw0 consenting minors having consensual intercourse because the Act is silent. This lacuna in the Act bears a 
hvpocritical outlook t0 a social concern which needs sensitivity and care 
to prevent the misuse of Such acts in the future and to give justice to true 
victims. 

The need of the present day society is that the law should be such that 
it endorses in itself a flexible standard for determining the age of consent of 
minors to avoid legal anomalies especially in case of minors being punished 
at par with an adult." In this regard, one may take cognizance of legal systems which have addressed the issue more comprehensively like the law 
in Switzerland, where though the legal age of consent has been fixed at 
ixteen years," an exception has been carved out for cases where the age 
difference between the involved parties is three years or less. 

Similarly, in Israel, while sexual intercourse with a child below the 
age of fourteen years is considered to be statutory rape, irrespective of the 
consent, however if the child is between fourteen and sixteen years and the 
age gap between the two individuals is less than two years, consensual 

sexual intercourse is legal." The relativity of these laws rests in the fact that 
they endeavor to protecct the child from sexual abuse whilst carving a 

reasonable exception in the case of minors engaging in intereourse 

consensually. 
A further sensitization of the legislation is needed with regard to the 

initial addressing of the reporting of the incidents of abuse. The law has a 

victim-oriented, sensitized approach when it comes to the child but fails to 

encompass in itself persons and institutions which specialize in terms of 

child welfare and abuse cases. This aspect can be identified in the United 

States Federal Legislation" which calls upon the law enforcement agencies 

and the social service bodies to work together during investigation and trial 

for protecting and dealing with both the psychological and physiological 

trauma of a child sexually abused and this Acts as a buffer system against re-

dramatization during the process. 
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The biggest lacuna in the legislation can be seen in hapier V o Act which describes the procedure for reporting of cases. The ambit of th part of the legislation is too wide and thus invites misuse. Tho term 
an offenoe 

person' is used to indicate anyone who has reason to believe that 

under this Act is likely to be committed or knows that such an offe 

form the special juvenile red a criminal offence 

nce has 
police or the local police. Failure to report is considered a criminal ole 

ior no 
punishable by imprisonment. Furthermore, the legislation provides 

false 

been committed any time in the past is obliged to info 

punishment for a child who makes fals accusations or provides 

information. This provision is child friendly, at the same time there are no 
provisions in the Act to check whether the child has made a false allegation 

The legislation does not provide for any provision relating to the protection 

of the person other than a child, who reports the incident of abuse. The 

legislation also has no protection for whistle blowers 
For better implementation of the Act following Amendments made 

in 2019:-
The amendment increases the minimum punishment from seven 

years to ten years. lt further adds that ifa person commits penetrative 
sexual assault on a child below the age of 16 years. he will be 
punishable with imprisonment between 20 years to life. with a fine. 
The amendment adds two more grounds to the definition of 
aggravated penetrative sexual assault. These include: (i) assault 
resulting in death of child. and (ii) assault committed during a 

natural calamity, or in any similar situations of violence. Currently, 

the punishment for aggravated penetrative sexual assault is 
imprisonment between 10 years to life, and a fine. It also increases 
the minimum punishment from ten years to 20 years, and the 
maximum punishment to death penalty. 
The amendment adds two more offences 1o the definition of 
aggravated sexual assault. These include: (i) assault committed 
during a natural calamity, and (ii) administrating or helping in 
administering any hormone or any chemical substance. to a child for 
the purpose of attaining early sexual maturity. 
It defines child pornography as any visual depiction of sexually explicit conduct involving a child including photograph, video. digital or computer-generated image indistinguishable from an actual child and adds two other offences for storage of pornographic material involving children. These include: (i) failing to destroy. or delete. or report pornographic material involvinga child, and (i) transimitting. displaying, distributing such material except for the purpose of reporting it. lt also enhances the 

punishments for such offences. 
The Protection. of Children from Sexual offences Rules, March 2020-
Following are the heads under which the Pocso Rules, 2020 have been laid 
down: 

Awareness generation and capacity building 



Proc ocedure regarding care and protection of child 

Interpreters 

translators, special educators. experts and support 
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persons 

Medical aid and care 

. 
Legalaid and assistance 

Special relief 

Compensation 

.Procedure tor impoSition of fine and payment thereof 

Reporting of pornographic material involving a child 
.Monitoring of implementation ofthe Act 

a 

C 

Concl clusion & Suggestions- This paper has made an attempt to highlight 
nd assess the substantive and procedural aspects of the law protecting and assess the 

children against sexual abuse especially the light of the recent enactment of 
dhe Protection of Children from Sexual Offence Act, 2012. But the mere fact 
hat a legislation has been made is not going to be sufficient to protect the 

Soul of our future generations irom scars of sexual abuse. The myth that 
nedophiles and child abusers are predatory strangers needs to be dispensed 

and this can only happen by taking collective steps, out of which the 

quintessential one is to break the silence. 

These are some suggestions for better implementation-

. Most of child abuses take place in a relationship as it is much safer 

and easier for a person to take advantage of the child's weakness and 

helpless so parents should be aware about this. 

2. It is responsibility of our education system to provide the basic 

knowledge to children about how to identify unsafe touches and 

situations. 

ed 

3. There are also some studies say that child sexual abuse can have a 

worst impact on the mental health of the child and ifit is not healed at 

the earliest stage it would even affect at adulthood. To prevent this 

one need to undergo therapy and counseling so create support 

system for victims. 

4. There is an urgent need to train the medical staff, teachers, judicial 

staff advocates and also sensitizing the public through NGO, 

Television broadcasting. 

5. Educate employees to listen the children and ensure children's safety 

at work place. Child help No. help line should be publicized. 

6. There is urge need in amendment in Sec. 7 of the Act according this 

provision physical contact and skin to skin touch is necessary for sexual 

assault so as to achieve the goal of this Act this section must be amend. 

7. This Act has strong provision but weak implementation so vigilance 

committee should be constitute for proper monitoring and 

implementation of the Act. 

Reference-

The Protection of Children from Sexual Offences Act, 2012 
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